














more news

What's the Society ever

done for me?

y government decree, in 2010, the current arrangement

in which the RPSGB is both the regulator of pharmacists
and their professional leadership body will come to an end.
Regulation will then be operated by a new body - the General
Pharmaceutical Council to which membership for practising
pharmacists will be a legal requirement.

The professional leadership function will be undertaken by a
new leadership body. Its membership will be voluntary.

The process of creating the new professional leadership body is
being managed by a Transitional Committee (Transcom), which
is headed by an independent chairman - Nigel Clarke. This work
is being ‘supervised’ by the current council of the RPSGB.

Since all this has been announced, the PDA has been resolute
in its view that this new professional leadership body, although
voluntary, is entirely necessary. It is our view that the new
body should not only provide the tools to enable pharmacists
to do their jobs, such as supporting CPD and other forms of
practice support, but that it should also champion the cause
of pharmacy to the outside world. Equally, it must also nurture
leading-edge developments and bring them into mainstream
pharmacy practice.

Consequently, the PDA has been working hard to support
this process, and has also been active in trying to ensure that
the new leadership body is a body for pharmacists and not
one that is controlled by the large organisations with many
employees.

It is important for the
PDA to continue to
influence the direction
of travel. In particular,
after a PDA membership
survey where members
told the association that they wished this body to be a
pharmacist body, the PDA has been involved in some active
lobbying. PDA officers have argued that pharmacy technicians
should have their own body (such as their existing body,
APTUK) and that they should not become members of the new
professional leadership body for pharmacists.
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A survey undertaken subsequently by the Pharmaceutical
Journal, corroborated the position of the PDA. Consequently,
Transcom has now decided that pharmacy technicians will not
become members of the new body but should seek their own
organisation; we are pleased with this result.

We continue to be involved in the Transcom process; indeed the
PDA is one of the organisations that formally sits on a broader
reference group that Transcom refers to for specific feedback.

Members wishing to understand the more detailed

reasons behind the PDA’s support of this process are

invited to listen to a podcast which can be found on www.
transitionalcommittee.com and which features the PDA
Chairman, Mark Koziol, along with Catherine Duggan (UKCPA)
and Graham Phillips (IPF).

To comment on this feature www.the-pda.org[is/010

Refunds on NPA insurance premiums

ost members will be aware

We have discovered that some of these

that the PDA believes that
the National Pharmacy Association
(NPA) should not be involved in the
provision of individual professional
indemnity insurance to pharmacists.
The reason for this is because of the
conflict of interest that it may face
when attempting to decide how a
matter should be handled
in a conflict situation
involving
both the
NPA member

(pharmacist employer) and the
employee or locum.

It would appear, from explanations
that we are being given from new PDA
members that pharmacists too are coming
to realise that taking out a Pl insurance
scheme with the NPA may not be in their
best interests. In recent months numerous
pharmacists have contacted the PDA
to suggest that they were now moving
their indemnity arrangements from
the NPA to the PDA. However,
some of these pharmacists
have told us that when they
contacted the NPA to ask for
a refund on the balance of
their cancelled policy, it was
explained to them that the
NPA does not give refunds.

pharmacists have decided to join the PDA
immediately and simply let the NPA policy
come to its natural expiry.

We do not know whether this is a formal
NPA decision, or whether it is simply an
individual NPA staff member decision.
We believe that that as a matter of
good practice refunds should always

be available to policy holders although
we do accept that the NPA should be
allowed to make an administrative
charge for providing such a facility.

Consequently, we have written to the
NPA for clarification.

We ask any pharmacist who is
experiencing difficulties in this respect
to contact the PDA for assistance.

To comment on this feature www.the-pda.org(is/011

www.the-pda.org



ntil April 2007, if you became so

mentally or physically ill that it
impaired your ability to work, the
RPSGB could do nothing about it other
than request (and pressurise) you to
resign from the Register or to transfer
to the non-practicing part (2) of the
Register of Pharmacists. The only way
that the Society could get you off the
Register against your wishes, was to wait
until you did something that could be
classified as misconduct, and then bring
you before the Statutory Committee
under section 8 of the Pharmacy Act
1954. This meant that there were
often occasions when practitioners who
were ‘unfit’ were on the Register and
practising, to the danger of the public and
the detriment of the profession.

In April 2007, the Pharmacy Act 1954
was repealed and replaced with the
Pharmacists and Pharmacy Technicians
Order 2007, commonly known as the
Section 60 Order. This major change in
legislation occurred almost silently with
most pharmacists totally unaware. In this
legislation, the RPSGB ensured that it
obtained far reaching powers to change
its ability to control registration, once and
for all.

Pharmacists can now remain unaware
until the day, perhaps, when the postman
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Treating mentally-
ill pharmacists like

criminals

- is this really in the public interest?

delivered a file of papers, comprising
250-500 pages, containing allegations
and ‘charges’, set-out like a Crown Court
criminal indictment, seeking an ‘interim
order’ for immediate suspension from the
Register or conditional registration until a
full hearing can be convened.

Interim orders can be applied for against
not just those whose health is impaired,
but also against any pharmacist whose
fitness to practice is thought to be
seriously enough impaired to warrant one
(e.g. someone who is being investigated
for multiple dispensing errors and where
the Investigating Committee thinks they
could be a danger if left practising while
the investigation proceeds).

All phamacists who have received
such applications have been horrified
by the aggressive way in which the
Society behaves in seeking these
orders; pharmacists who are mentally
ill find it particularly difficult to cope.

Whereas pharmacists are often given

as little as two weeks, and rarely more
than three weeks, in which to digest the
allegations, find a lawyer specialising in
healthcare regulation and (usually) also to
find a medical expert in the relevant field,
the Society when launching its application
for an interim order has almost always
worked and investigated the case
unbeknown to the pharmacist for months
(or even years in some cases). In health
cases, it usually demands that members
agree to make available from their GP all
their medical notes since birth and that
they also attend a medical examination
by the Society’s own appointed expert. If
members refuse access to medical records

then the Society can gain a court order
under the new regulations. Additionally, it
can threaten the pharmacist with a Code
of Ethics breach for failure to co-operate
with an investigation.

The Society is therefore very well
informed and prepared for the
application; its lawyers are well-briefed,
in advance of the hearing. Against this of
course, members (now more fashionably
called ‘Registrants’) usually had no idea
what was coming and have no idea
what to do; much worse, those who are
mentally ill usually have little or no insight
into their condition and no capacity to
take on the Society’s legal machine.

“members usually had no

idea what was coming and

have no idea what to do”

Any members who seek to defeat one

of these applications acting on their
own would do well to understand that
this is an area for specialist advice by
those qualified in law and well-versed

in healthcare regulation. A visit to

their friendly high street solicitor could
eventually lead them to appropriately
knowledgeable counsel, but generally,
one of the very few firms in the country
specialising in pharmacy law and
regulation will need to be instructed.
The cost is not cheap; typical costs are in
the order of £5,000+ and that is before
any medical specialist is instructed; these
experts typically add another £3,000-
£5,000 to the costs, according to how

www.the-pda.org



complicated the case is and whether or
not they are called to attend the hearing.

Members of the PDA will be relieved to
know that the PDA has a great deal of
experience, more than most, of dealing
with applications for interim suspension
orders and of advising members how best
to approach their defence and to what
they should or should not agree.

Members should not, however, think that
a defence will be easy; to date, the PDA
has only successfully opposed three such
applications for interim orders. One was

“Most Registrants say
it is just like a scene

from a Crown Court
trial in ‘The Bill”’

brought against a pharmacist who was
alleged to have made multiple dispensing
errors. While this fact was actually
admitted, the PDA’s legal representative
successfully argued that matters from
four years previously did not necessarily
put the public in immediate danger in the
present, and the Disciplinary Committee
did not make the order. His Honour Judge
Mota Singh said: “It [the interim order]
has to be necessary to stop it [conduct
that is ongoing and that places the

public at risk]”. He said that because the
misconduct had happened in the past
and there was no evidence that fitness

to practise was currently impaired, there
was nothing to stop, because the Society
had failed to establish that there was any
ongoing problem.

How it works

Interim orders and full case hearings are
all held in a similar way except that health
cases are held in private and Discipline
Committee cases are usually held in
public.

The proceedings open with the Society’s
lawyer presenting the case for the
Society; most Registrants say it is just like
a scene from a Crown Court trial in ‘The
Bill’; they feel just like criminals on trial,
not health professionals who may have
made a mistake (discipline cases) or have
had the misfortune to be taken ill (health
cases). The ‘charge sheet’ contains a list
of allegations, which always finishes by
saying that “by reason of the above facts,
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taken either individually or cumulatively,
your fitness to practice may be impaired.”

In health cases where applications are
made for interim orders, the Society rarely
calls witnesses; applications are
usually decided on the written
evidence of ill-health provided

by the Society’s experts. Unless
Registrants can counter this

with a report from similarly qualified
experts, they face the near certainty that
an interim order will be made, because

all that is necessary is for the Society

to establish that the person’s fitness to
practice could be impaired and that there
could be a risk to the public. If it is a
choice (as it often is) between depriving
people of their living and placing them

in dire financial straits overnight, and
potentially leaving them practising and
putting the public at risk, the Committees
always come down against Registrants.
Recently, a Committee Chairman
observed that the person affected could
always apply in six months (review time)
to have the order reconsidered, to which
the PDA responded that in that time

they would have lost about £25,000 and
possibly their home too.

Even in cases where Registrants supply
reports from psychiatrists and other
appropriately qualified medics, the
Society’s experts always seem to get the
last word; recently, it has been suggested
by the Society that any physicians treating
the pharmacists (who, the PDA believes,
have the most intimate knowledge and
are best placed to assess risk), could “lack
objectivity” by reason of their position

as consultants in charge of treatment.

It has also recently been suggested by
the Society that members’ consultants
possibly do not have the necessary
understanding of the health regulatory
system.

In any health proceedings, when there
are findings against Registrants that

their fitness to practice is impaired,

the Committee then proceeds to
determine what ‘sanctions’ to impose.
Frequently, mentally-ill pharmacists are
also condemned in determinations for
failing to have insight into their illness;
the PDA believes that this shows how little
understanding some of these Committees
must have, because a lack of insight is the
very essence of a psychotic illness.

The Committees lack ‘bedside manner’
in imposing their sanctions. It can be
understandable that in a disciplinary
case, where deliberate wrongdoing is
proved, the use of the word ‘sanctions’

“There is some better news

on the horizion”

is appropriate; in health cases, however,
Registrants are made to feel they are
being punished for illness that is not
usually of their making. It would be open
to a Committee to say it is “very sorry that
it has found that the person’s fitness to
practice is impaired and that it is ‘sadly’
its duty to impose registration conditions
or suspend registration in order to
protect the public. Unfortunately, the
Committees choose not to show such
sympathy; they just read out the sanction
imposed, as if they are sentencing a
villain who has been convicted of armed
robbery. Respondents in health cases
frequently leave hearings in a state of
serious shock and distress, and their
physicians repeatedly complain of

the serious and damaging effect the
proceedings have on their already fragile
state of mind.

What comes next?

Despite all this, there is some better news
on the horizon. With the creation of the
new regulatory body for pharmacists

in 2010, there will be an opportunity
(through the public consultation process)
to influence the content of the new
Section 60 Order which will be required as
a result. PDA members can be assured
that we will be doing our utmost to try
and persuade the government lawyers
to ensure that the new regulations
whilst protecting the public, do not
create additional and unnecessary
misery to pharmacists who may have
made a mistake or who may through no
fault of their own have falleniill.

To comment on this feature www.the-pda.org(is/012
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Pharmacist
* Scapegoat

pproximately 60% of the

defence work done by the PDA
involves dealing with disputes
between employers and employees
and every day we receive calls
from members who have been
asked to attend investigation and
disciplinary meetings. Recently, this
trend has worsened significantly.
Whilst in some cases employers have
acted properly, on the whole our
experience is that the action they take
is inappropriate or is disproportionate.
In many cases the pharmacist in
question becomes a scapegoat.

Employer’s Role/Duty

The most common allegation made
against a pharmacist is that he/she has
bullied subordinate staff. Employers
must treat such complaints seriously by
investigating the complaint and deciding
whether or not it has any merit. If the
complaint is upheld, the employer needs
to take action to show that improper
behaviour is not condoned and the
disciplinary action taken is appropriate.

Our Concerns
Lack of fairness - guilty
from the outset.

In nearly all the cases we deal with,
the individual is considered “guilty”
from the outset. Our members are
made aware that allegations have
been made however there is a real
reluctance by employers to provide
specific details. In many cases
pharmacists arrive for these meetings
to face irrelevant and non focused
questions and often are not even told
what is being alleged against them.

We have received reports from members
that some individuals conducting

these meetings have been aggressive,
raising voices, pointing fingers at
interviewees and rather than taking an
independent view of things, seem to
have already made up their minds.
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Lack of clarity

If statements or details are provided
they can still be very vague; for
example that the pharmacist has
been “rude”. However, they do not
state how the pharmacist’s behaviour
could be considered rude by referring
to what was said or done. This is of
great concern as without specific
detail, how can an employer expect
you to put forward your defence?

Lack of experience

In many cases, the interviewer has had
no previous experience of dealing with
meetings of this nature or has experience
and training but is still unaware of what
their role is in the process. In one recent
case an employer, when challenged by
PDA admitted that it did not provide
training to its senior staff on how they
should handle disciplinary meetings.

Lack of process

Many incidents show a complete lack of
procedure when employers arrange and
conduct these meetings. These have to
be in line with the Statutory minimum
procedures and indeed employer policy.
These include employers failing to issue
a written invite to pharmacists required
to attend disciplinary meetings; failing
to give sufficient time to prepare for
the meeting e.g. just 24 hours notice;
failing to inform them that they have

a right to be accompanied by a fellow
colleague or trade union representative
and failing to write explaining what

the final outcome has been.

Grievance Meetings

For those pharmacists who have raised

a grievance in respect of the behaviour
of their colleagues or their line manager,
similar problems exists. Despite
providing sufficient detail concerning
their grievance, some interviewers fail

to appreciate the seriousness of their
complaint. Furthermore, the quality of
the investigations that are carried out

can be extremely poor. Statements are
rarely taken from relevant witnesses
and when those identified as being a
problem are interviewed the minutes
tend to reveal that the interviewer
accepts what they have said at face
value with no further questions.

Lack of transparency

Perhaps even worse than this, based on
actually attending these meetings to
support our members, is the attitude of
some of those who conduct grievance
meetings. Some interviewers are clearly
not happy to be conducting these
meetings and attempt to discourage
pharmacists from bringing the grievance
in the first place. Some interviewers have
stated that the subject of the grievance
would never have done or said what was
being alleged as the interviewer knows
the person well or because they are a
principal pharmacist or Area Manager
and no such person would ever do

such a thing! This shows a complete

lack of probity and transparency. The
fact that an interviewer knows the
individual complained of well and

makes their views known without

having even attempted to ask that
individual for their version of events

calls into question the entire process.

Lack of balance

Whilst under investigation a pharmacist
may be disciplined if on the balance of
probabilities his/her employer considers
they have behaved as alleged. If
however a pharmacist raises a grievance,
it appears that the burden of proof
needed to substantiate their complaint
increases. Some employers indicate
that 100% positive proof is required

or the grievance will not be upheld.
There appears to be one rule for when
a pharmacist is under investigation

and another for the staff and the line
manager when concerns are raised
regarding their conduct or capability.

www.the-pda.org



Learning points

If you are ever called to an investigation
or disciplinary meeting or you wish

to issue a grievance, we suggest

you consider the following;

1. Investigation Meetings

Establish what the allegations are at
the outset of the meeting before you
provide your version of events. Ask
questions which will assist in identifying
the individual who complained,

what is alleged you have said or

done, when and where and what
supporting evidence is available.

Provide your version of events
ensuring that you cover all the
allegations that have been raised.
Refer to any witnesses that will
support your recollection of events.

Take a representative or companion
with you if you are permitted to have
one present. If you are a PDA member,
then make contact as soon as you can.

If seeking formal resolution
always put your grievance in
writing and keep a record.

Attend meetings with a representative.

Ask about the experience of
the individual conducting the
grievance and whether they
have received training.

Ensure that you receive the outcome
of your grievance in writing.

Challenge any decisions that
you do not agree with within
the requisite time frame.

On a final note, to avoid being made a
scapegoat in the first place you should
ensure that you document any incidents
that could give rise to a complaint so
that a contemporaneous record exists.
In particular if you are a manager and
your staff behave inappropriately or you
have serious concerns regarding their
capability, you need to make a record of
this so that an audit trail exists, discuss
matters with them on an informal basis

“Recently, an employer, when challenged by
PDA admitted that it did not provide training
to its senior staff on how they should handle

disciplinary meetings”

2. Disciplinary Meetings

Ensure that you have received

a letter inviting you to attend a
meeting, that you have been given a
reasonable period of time to prepare
for the meeting and to secure the
attendance of a representative.

Establish that you have all the
information that the investigators
have which they will rely on
during the meeting.

Ask to review any CCTV footage
that may exist if available.

Ensure that you receive the outcome
of the meeting in writing.

Challenge any decisions that
you do not agree with within
the requisite time frame.

3. Grievance Meetings

Attempt to resolve grievances
informally if at all possible - but
always make a written record.
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and if necessary with your line manager
or HR function. Ignoring the difficulties
that exist in your workplace in the
hope that staff behaviour will improve
or management will eventually see
the light and support you is not an
option. If you take this road you may
well find yourself under investigation
and being made the scapegoat.

To comment on this feature www.the-pda.org[is/013

Cases on Record
Pharmacist A was supplied with
statements that had been taken from
staff regarding his inappropriate
behaviour. The identity of the
complainants were concealed by
the employer making it impossible
to put forward his version of events.
His employer saw nothing wrong
with this and could not understand
why the pharmacist deserved
sufficient information to put forward
a defence to the complaint.

Pharmacist B was required to answer
allegations concerning her failure to
supervise staff working in a late night
pharmacy. It was accepted that she
was newly qualified and had received
no training or guidance regarding her
specific managerial responsibilities.
Nevertheless, her employer sought

to discipline her. Fortunately for this
member we were able to intervene
and the result was that her employer
quashed the disciplinary meeting,
issued an apology and arranged for the
appropriate training to be provided.

Pharmacist C who had submitted a
grievance which was in the process

of being investigated was suddenly
suspended from work and then
transferred to another department
before the conclusion of her grievance
because someone subsequently

made a complaint against her.

Pharmacist D was informed that her
employer accepted that the person
named in her grievance had behaved
inappropriately. However, the employer
considered that because he did not
intend to cause offence, he would

not be disciplined, neither was there

a need for any remedial training.

Pre-Registration graduate E who

had raised informal grievances which
were ignored, then raised a formal
grievance. She was told that she should
investigate her own formal grievance by
approaching potential witnesses to take
statements. The individual conducting
the formal grievance meeting failed to
realise that this was his responsibility

as the person tasked with dealing with
the grievance and that such a request
could be regarded as interfering with
witnesses and could compromise

the entire grievance process.

www.the-pda.org



more news

President
apologises for
Society’s failings

he President of the RPSGB,

Steve Churton, is asking
pharmacists to look to the future
in the creation of a new dynamic
professional leadership body. At
the BPC he apologised for the
Society falling short of members’
expectations in the past, but he
gave assurances that the Society
is determined to change.

However, he felt that without the
re-engagement of the members, the
chances of building a new professional
leadership body from the de-merger
of the Society will be compromised.
He felt that it would be the aim of the
new leadership body to focus on the
needs of the members, enabling them
to reach their professional aspirations.

On the current transitional
process, he said:

‘ We need opinions, input,
engagement and constructive

debate from all sectors of pharmacy.
Standling on the sidelines is not an
option. It would be a tragedy if,
in 2010, we are the only leading
healthcare profession that cannot call
on the support of a strong and united
professional body. | don’t , ,
intend to let that happen.

YPG pharmacy opens

I n 2001, the Young Pharmacists’ Group
initiated the idea of opening up its
very own pharmacy. This pharmacy,
unlike any other in the UK, was to be run
primarily as an experimental practice
laboratory that would enable new
models of practice to be developed.
Because this pharmacy was to be closely
linked to schools of pharmacy, it would

be able to gather valuable data and

an evidence base which could be used
subsequently to support pharmacy’s
negotiations with the government on new
role development. This pharmacy could
also be used as an under/postgraduate
learning facility by schools of pharmacy
nationally.

The YPG pharmacy would run on a not-for-
profit ‘social enterprise’ basis, where any
proceeds would be ploughed back into the
project for the benefit of further practice
development.

For many reasons, it was always hoped that
this pharmacy would deliver huge benefits
for pharmacy practice in the UK.

While the hopes for this project were
great, the YPG, a voluntary organisation,
had no funds to deploy these ideas.
However, six years later, and after much
behind-the-scenes effort, more than
£250,000 had been raised, and the YPG
project has secured an LPS contract in
Dudley, West Midlands. Finally, the YPG
pharmacy opened in September 2008.

It may surprise many PDA members to
learn that the PDA is one of the supporters
of this project - despite it being a ‘bricks
and mortar’ pharmacy. Indeed, over the
past seven years, PDA Chairman, Mark
Koziol, has played a significant role in
taking this idea from vision to reality. The
reason for the PDA’s support, is that
this pharmacy can now be of significant
strategic significance because it can be
used (among other things), to develop
new models of practice, including

those that also benefit the individual
pharmacist contractor model.

To comment on this feature www.the-pda.org(is/014

BPSA Pre Registration Conference (@ BPC

or the second year running, the

PDA sponsored the biannual BPSA
preregistration graduate conference.
Over 100 delegates from hospital and
community registered to attend this
event, held alongside the main British
Pharmaceutical Conference (BPC) in
Manchester during September.

The conference delivered an exciting

and interactive programme focussed

on: practical hints and tips for gathering
evidence, how to develop and apply the
skills needed to be able to give and receive
feedback on performance or behaviour,

as well as preparation tips for getting the
most out of the cross-sector experience.

BPSA graduate officer, Victoria Heald kept
the conference flowing smoothly and to
time. In the morning James Davies (BPSA
President) and James Wood (Past President)
used their extensive knowledge and

recent experience of the preregistration
programme to help delegates understand
how to gather a portfolio of high

quality evidence and get the most out

of their cross sector experience.

The afternoon was taken up by a series of
scenarios and interactive skill development
sessions, delivered by John Murphy, PDA
director and Mark Pitt, the membership
services manager. John and Mark used
their extensive training experience, as

well as drawing on actual PDA cases to
provide a fun and participative afternoon
that kept everyone on their toes.

This was the first in a two part series of
conferences and the second one “Finishing
First” will take place on March 1st 2009.
This conference will focus on preparing

for and passing the preregistration

exam. Places can be reserved by

emailing conference@the-pda.org

To comment on this feature www.the-pda.org[is/015

The Annual BPSA Preregistration Graduate Conference
Sunaay 7st March 2009

International Convention Centre, Birmingham

A one day conference showing you how to get the most
from your pre reg year. Sponsored by the PDA

To reserve your place email: conference@the-pda.org
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It is now widely recognised that

mistakes committed while providing
healthcare services do occur and that
they can lead to the harm of patients.

When mistakes occur in the community
pharmacy setting it is usually relatively
easy to establish the causes and then

to apportion responsibility. However,
the situation is often much more
complex in the primary and secondary
care setting. There is a much greater
reliance on policies and procedures,
usually provided by the trust, or by
other more senior pharmacists. There

is @ much greater proximity and
involvement of other members of the
healthcare team such as doctors, nurses,
technicians, practice managers and
even receptionists. As a consequence, in
the experience of the PDA, when errors
occur in the primary care or secondary
care setting, the job of protecting the
interests of the individual pharmacist
becomes that much more difficult. What
can happen is that the individuals and
organisations mentioned above, who
could all have been involved in some
way, may wish to ensure primarily that
they are extracted from any potential
firing line as quickly as possible.

Fortunately, the vast majority of errors
do no harm, many do not even surface.
However, it is inevitable that some result
in very serious consequences and are
even linked to a fatality. Recent cases
dealt with by the PDA have shown us
that pharmacists most likely to be in

the firing line of such errors are those
working in less than ideal conditions. In
some cases they had not been provided
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with the appropriate training for their
particular role, or have insufficient
time to complete their tasks; in others
they have had too little supervision.

What are the implications
if it happens and where
can help be found?

If a patient is seriously harmed then
even though a pharmacist may not be
directly responsible, they will usually
be involved in the investigation; in the
event of a fatality the pharmacist is
sometimes called to give evidence at
a Coroner’s inquest. There is also the
possibility of civil proceedings (being
sued), professional disciplinary action
(RPSGB), criminal proceedings and/or
employment disciplinary proceedings.

The PDA has seen numerous members
involved in some difficult situations

in recent months. In the most serious
cases this has occurred even though the
Coroner’s verdict
has absolved
them of causing
the death.

When things
go wrong some
pharmacists naturally look to the
trust employing them or to their
senior line manager for guidance
and assistance; often this will lead
them to the trust’s solicitor.

So what’s wrong with that?

Such an offer may seem very attractive
to pharmacists who have ended up

in situations involving an error or
other form of conflict. After all, their

line managers could be trusted and
excellent pharmacists; they could be
well known in the profession or at

the PCT because of articles they have
written or committees on which they
sit. In our experience of defending
pharmacists, we have formed the view
that a reliance on offers of support from
the trust, or senior managers appointed
by the trust, can lead to more problems.
The reason is that the managers have
probably little or no experience of
litigation and the complexities of
handling a serious situation potentially
involving many conflicts with both
intra- and interdisciplinary teams.

Even in cases where they possibly
have some experience of these
matters, such experience will merely
be incidental to their regular job, e.g.
of being a pharmaceutical advisor or
some other senior role. Additionally,
they will have even less experience

of dealing with the new and highly
complex nature of regulation at the
hands of one of the RPSGB’s several
new statutory committees, let alone
know how to handle civil litigation

or potential criminal prosecutions
involving the Medicines Act, Misuse of
Drugs Act or the new Health Act. The
PDA has encountered situations where
despite the good intentions of line
managers, this lack of experience, has
detrimentally affected the interests of
the pharmacists in question. As far as
a reliance on the trust to defend the
interests of pharmacists is concerned,
imagine if the working conditions,
training programmes (or lack of) or
policies or procedures provided by

“Managers have probably little or no
experience of litigation and the complexities
of handling a serious situation”

the trust caused or contributed to an
error. In this situation, pharmacists will
need to defend themselves by drawing
attention to these shortcomings.
Under these circumstances, imagine
the difficulties that would emerge

for pharmacists if their trust lawyers
were actually helping them conduct
their defence. What these pharmacists
actually need is someone who will look
exclusively after their personal interest;
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this is often a distinctly different
interest from that of the trust and
even that of the senior line manager.

Equally, if you are the senior line
manager in this situation, then you
will want to ensure that you, too,
are receiving advice that is
independent of the trust

or any other parties. It is
important that all pharmacists
recognise this difference
because their professional futures may
depend on it. The trust solicitor is paid
by the trust to look after (primarily)

the trust. Inevitably, the pharmacist’s
interests will be deemed to be secondary
to those of the trust by the trust solicitor.
This is not just a theoretical concern, but
a situation seen routinely by the PDA.

Pinning the blame

Another difficulty is the situation where
it is not clear who actually made a
mistake. A pharmacist can stand accused
of an error made by a colleague - be this
another pharmacist or other member of
the team. For primary care pharmacists
there is the added dilemma created by
actually carrying out a Trust policy such
as undertaking a switching programme
which may lead to the harm of the
patient. In this situation a decision
would have to be made about whether
it was the pharmacist who managed the
switch or whether it was the Trust policy
on switching that caused the harm.

In a serious situation involving litigation
or worse still a coroners inquiry,
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clearly, the trust solicitor would have
a decision to make about the strategy
to be taken in the defence, especially
if the trust was implicated as a result
of the conditions or the processes

it allowed to prevail. Inevitably, this

to look after (primarily) the trust”

decision can well be detrimental to

the interests of all the pharmacists
involved in the situation, whatever their
level of seniority. The pharmacist’s
interests are possibly at further risk if all
the other parties potentially involved
have their own independent defence,
but the pharmacist is relying solely

on the support of the trust solicitor.

It is almost a given that doctors and
nurses, for example, will always be
represented by their own counsel
because they are members of their
own respective defence associations.

Further considerations

Once a serious incident has occurred,
new and increasingly complex
implications for the relationship
between an employee and employer can
emerge. Examples include employment
disciplinary proceedings that are

being taken against a relatively junior
pharmacist by a senior pharmacist line
manager who arguably, may well be
implicated in a particular matter and can
even have a theoretical case to answer.

Furthermore, the new RPSGB fitness-to-
practice regulations place significant
pressures on employers to report
pharmacists they consider to have
competency issues to the RPSGB so
that an investigation into their fitness-
to-practice can be instigated.

“The trust solicitor is paid by the trust Police involvement

In the more serious cases
including a fatality, pharmacists,
including a number of PDA members
every year, have found themselves being
arrested and investigated by the police.
Manslaughter proceedings are usually
instigated; at the very least, if these fail,
then the pharmacists are prosecuted
instead under the Medicines Act and end
up with a criminal record. The PDA has
been involved in numerous situations
where it has defended pharmacists

in these situations; however, we are
also aware of cases (where we have

not been directly involved), where
lawyers retained by the employer
simultaneously acted on behalf of both
the pharmacist AND the employer; and
in at least one case, the technician also.
It is interesting to note that the net
result was that the lawyers persuaded
the technician and the pharmacist

to plead guilty, and interestingly, the
employer was totally absolved!

Union involvement

The issue of compromised
representation and defence may also
apply to a large union (one that does
not exclusively deal with pharmacists).
Whilst large unions undoubtedly have
significant influence in the broader NHS
and have a lot of experience particularly
when it comes to pay and conditions,
they may have very little detailed
knowledge of pharmacy specifically and
may have limitations when an expert
defence in a serious professional conflict
is required. We have seen well-meaning
union representatives with no detailed
knowledge or experience of pharmacy
matters seeking to assist pharmacists

in dispute situations and this has been
to the detriment of the pharmacist.

The union may decide to ask a local
pharmacist, perhaps a union official
to get involved, this may be a senior
work colleague. We have already

demonstrated earlier in this feature
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how this too could be to the detriment
of the pharmacist in question.

Even in the event that such a union
decides to instruct an independent
solicitor, the pharmacist could still be
disadvantaged because although many
law firms will take on criminal work and
most are fully competent, very few have
any knowledge of pharmacy beyond
having a prescription dispensed.

Dealing with the media

Often, in the event of a drug-related
death, the national media (usually the
Sunday papers) get involved. They make
contact with the trust and it is usually
their intention to secure information
that seeks to describe an uncaring
health service that employs incompetent
staff. In these situations it is not unusual
for them to name and shame individuals.
Often, the press do not appreciate the
whole picture and will ask the trust’s
press office one-dimensional questions
such as: “What disciplinary action has
been taken against the pharmacist?”.
The trust’s spokesperson may prepare

a reply saying there has been none,

but fails to state this was because

the inquest had established that the
pharmacist’s involvement was not in
any way linked to the cause of death.

It may be that the pharmacist involved
is sent a copy of the draft reply at

5pm on a Friday evening. Publication
will be damaging for the pharmacist
and extremely upsetting. A published
apology or subsequent retraction by
the paper will be of little consolation.
The PDA has experience of dealing with
situations where it has been necessary
to manage the media and the naming
of the pharmacist was successfully
avoided. The Association knows that
pharmacists would find it extremely
difficult to handle this kind of problem
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Recent conflict situations

Following the death of a patient,
pharmacist A was summoned

to a Coroners inquest. In PDA’s
opinion, he was potentially exposed
to manslaughter proceedings.
Consequently, senior counsel was
retained to represent his interests
and to ensure that the Coroner also
considered the ‘wider environmental
picture’ within the Trust generally. The
Trust pressurised the pharmacist to
abandon the use of his own defence
and to use instead, the Trust’s lawyers
- which he resisted. The outcome
was that the Coroner criticised

wider healthcare team, the Trust

and various departments, however,
pharmacist A was absolved and did
not face any criminal charges nor any
other form of disciplinary sanction.

A PCT decided to merge its provider
and its commissioning arm. It then
took decisions without consultation,
ones that the provider arm felt may
be detrimental to patients. There was
then an apparent ban on recruitment
and the team felt that they were
being set up to make mistakes so

that a poor service review would lead
to the outsourcing of the service.

Reviewing your defence arrangements

In the fast-paced, multi-professional
healthcare environment in which
many pharmacists currently find
themselves working, professional
conflicts are becoming, sadly, a more
frequent occupational hazard. The
implications of something going
wrong can be far reaching and

may represent some very serious
career-threatening implications

for those pharmacists unfortunate
enough to have become involved.

With the support of PDA, a formal
group grievance was lodged. The
grievance was upheld and the Trust
agreed to involve clinicians in future
commissioning process decisions.

Pharmacist B was involved in an
acrimonious dispute with his Trust
and eventually with the support of his
local lawyer, a compromise agreement
was signed by both sides which
resulted in a financial settlement being
paid to the pharmacist in lieu of his
resignation. However, two months
later he was contacted by the RPSGB
and told that following a report by his
old Trust that his fitness to practice
may be impaired he was now to be
investigated. His lawyer, unfamiliar
with the nuances of pharmacy

had negotiated a good financial
settlement, but had failed to ensure
that the compromise agreement
included a clause which would prevent
the possibility of any subsequent
bitter recrimination. Eventually

after a lengthy investigation, and

now with the support of the PDA,
there were to be no professional
disciplinary sanctions laid against him.

Doctors and nurses have recognised
this a long time ago and consequently
are almost universally members of
their respective defence associations
because they see this as a necessary
adjunct to their practice. In a

few short years, well over 14,000
pharmacists have chosen to be
members of the PDA. We hope that
this feature will assist those not yet in
PDA membership to reflect and review
their current defence provisions.

To comment on this feature www.the-pda.org[is/018P

www.the-pda.org



MEDICATION REVIEWS
ARE YOUR FAULT.

THINK ABOUT IT.

If something went wrong and a patient is harmed because of the

L Who’s defending

Primary Care Pharmacy is a very important branch of the
profession, promising much opportunity and professional
satisfaction, butitbrings with itnew and, as yet, unprecedented
risks for pharmacists.

In the event that something goes wrong, the issue may involve
several health-care practitioners such as the GP or the nurse.
All of these fellow practitioners are almost certainly members
of their own defence association.

They will have their interests well represented...

| but will you?

ork of a primary care pharmacist who would be blamed?

your reputation?

We provide our members with the safeguard of up to
£5,000,000 worth of Professional Indemnity and £500,000
worth of legal Defence Costs Insurance - professional support
and representation in the event that an error leads to the harm
of a patient.

We also provide our members with active advice in
employment dispute situations and because of our union
status, we have the legal right to accompany PDA members
to internal employment disciplinary meetings.

Problems will occur when you least expect them, are you
risk managing your own reputation?

v Robust legal support provided in dispute situations
v Specialists experienced in Primary Care Pharmacy
v Union membership option available

v Professional Indemnity Insurance
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\— 1450600 pharmacists

Visit our website: www.the-pda.org

Callus: 0121 694 7000

| defendingyourreputation |

have already joined the PDA.
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the pharmacists’
defence association





